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<Abstract>

The Prevention of the Condition Precedent and the
legal fiction of the fulfillment of the condition thereof

Yune, Jinsu

The decision of the Korean Supreme Court, dated January 14, 2021, dealt with the
prevention of the condition precedent by one of the contract parties. In this case, the plaintiff
tried to exercise the drag-along right concerning sale of A company’s share against the
defendant prescribed by the shareholders’ agreement. However, the plaintiff found it difficult to
find the appropriate prospective buyer since the defendant declined to provide relevant materials
for A company. The plaintiff asserted that the defendant prevented against the principle of good
faith the fulfillment of the condition precedent of the drag-along right, i.e., the confirmation of
the purchase by the prospective buyer, based on Article 150 para. 1 of the Korean Civil Code.
The plaintiff maintained that the defendant should pay for the sale price of A company’s share
considering the effect of the exercise of the drag-along right. The appellate court was in favor
of the plaintiff’'s claim. However, the Supreme Court reversed the appellate court’s decision.

The Supreme Court issued the decision(hereinafter “the Decision”) declaring that Article 150
para. 1 of the Korean Civil Code can be applied analogously to cases where one party declined
the cooperation expected legitimately. However, according to the Decision, even if the
fulfillment of the condition precedent could be deemed, it could not bring about the definite
legal effect between the parties in so far as the prospective buyer and sale price could not be
ascertained. Moreover, the Supreme Court held that it cannot be said that the defendant
prevented the fulfillment of the condition precedent against the principle of good faith,
considering the process leading to the final contract was subject to much complexity and
uncertainty owing to many variables.

The Decison can be justified for the following reasons. The aim of Article 150 is not to
enforce sanction itself against the party who acted against the principle of good faith. Rather,
the aim is to prevent the gain by the act contrary to the principle of good faith and give
remedy to restore the status the other party could have enjoyed had it not been for such an act.
The declination of the defendant to provide requested materials can not be evaluated as contrary
to the principle of good faith, as the plaintiff did not comply with the request of the defendant
to meet the prospective buyer. Moreover, it may be said that the declination of the defendant to
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provide relevant information to the plaintiff was economically reasonable and not contrary to
the principle of good faith, as the motive of the defendant was to prevent the leak of the trade
secret.

Furthermore, the burden to prove the fact that the condition precedent would be fulfilled
without the act of prevention lies on the party who asserts it. There is a differnet assertion that
Article 150 should be applied in cases where there is slight probability of the fulfillment of the
condition precedent had it not been for the act of prevention. However, this assertion cannot be
supported, since the aim of Article 150 is not enforcing sanction itself as aforementioned.

Lastly, the exercise of the drag-along right by the plaintiff cannot lead to the legal effect of
the alternative obligation prescribed by Article 380. Rather, the exercise can bring about
optional obligation. Accordingly, Article 385 para. 1 that is relevant to the alternative obligation
cannot be applied in this case.

Key Words : Prevention of the Condition Precedent, The Principle of Good Faith, Burden
of Proof for Causation, Drag-Along Right, Alternative Obligation and
Optional Obligation.




